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STATEMENT OF THE CASE
Nature Of The Case
Stacy L. Kaiser appeals from the district court's order denying her motion to
suppress evidence.

Statement Of The Facts And Course Of The Proceedings
In denying Kaiser's suppression motion, the district court offered the following
uncontested background to the case:
On April 8, 2009, US Postal Inspector at the Mountain Home Post
Office, Inspector Herr, contacted the Elmore County Dispatch. Inspector
Herr reported that a mail carrier encountered a manila envelope which had
been partially opened in transit. The open package was attached to
another piece of mail and addressed to the Defendant, Stacy Kaiser, at 24
NW Marlette St., Mountain Home, Idaho 83647. When the carrier pulled
the packages apart, a zip-lock baggie containing a white, powdery
substance fell out. Further inspection revealed an additional bag of the
same substance, as well as a greeting card, with the message "enjoy" and
an accompanying smiley face.
Officer Michael Barclay met with the postal inspectors to view the
package and its contents. Officer Barclay utilized a certified drug K-9,
which alerted to the presence of amphetamine in the package. He then
tested the substance with a test kit and received a presumptively positive
result, which corroborated the K-9's indications. The powdery substances
in both baggies tested positive for amphetamine, and cumulatively
amounted to an "eight-ball," a common denomination used in delivery and
use of amphetamine. Officer Barclay then reviewed the criminal history of
the Defendant and Jason Kaiser, the addressee and residents of the
Officer Barclay discovered that both the
address on the package.
Defendant and Mr. Kaiser had drug-related criminal histories, including an
offense from Modesto, California, the return address listed on the
package.
Based on all this information, as well as his past training and
experience, Officer Barclay suspected the Defendant was actively
engaged in drug-related activity at [sic] that further evidence of this activity
would be located at the premises. Officer Barclay introduced his findings
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to a magistrate and sought a warrant to search the residence. Based on
the Officer's representations, the magistrate found probable cause existed
and issued a Search Warrant ("Warrant").
Officers subsequently executed a search of the residence pursuant
to the Warrant, and discovered evidence giving rise to the instant charges
of three counts of drug-related charges and one count of Injury to a Child.
(R., pp.56-57; see also R., pp.41-46 (Affidavit for Search Warrant).)
The State charged Kaiser with possession of methamphetamine, possession of
marijuana, injury to children, and possession of paraphernalia. (R., pp.22-24.) Kaiser
moved to suppress the evidence found during the search of her home, challenging the
probable cause to issue the warrant. (R., pp.33-37.) The district court found that the
affidavit presented sufficient facts to support the magistrate court's probable cause
determination and upheld the warrant, denying Kaiser's motion to suppress. (R., pp.5661.)
Pursuant to negotiations with the State, Kaiser entered a conditional guilty plea to
the charges of possession of methamphetamine and injury to children, the State
dismissed the remaining charges, and Kaiser reserved the right to appeal the district
court's denial of her suppression motion.

(R., pp.63-66; 3/15/2010 Tr., p.1, Ls.9-14,

p.16, L.1 - p.17, L.22.) The district court withheld judgment and placed Kaiser on seven
years probation. (R., pp.100-07.) Kaiser filed a timely notice of appeal. (R., pp.10911.)
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ISSUE
Kaiser states the issue on appeal as:
Was the information provided in
the package addressed to Ms. Kaiser
that Ms. Kaiser had been arrested
substance six and eight years earlier of a search warrant?

the search warrant affidavit - that
contained methamphetamine and
for possession of a controlled
sufficient to support the issuance

(Appellant's brief, p.5.)
The State rephrases the issue as:
Has Kaiser failed to carry her burden of establishing that the magistrate court
lacked a substantial basis to find probable cause and issue a warrant for the search of
her home based on the affidavit presented at the warrant hearing?
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ARGUMENT
Kaiser Has Failed To Establish That The Magistrate Court Lacked A Substantial Basis
To Find Probable Cause Of Criminal Activity And Issue A Search Vv'arrant

A.

Introduction
The magistrate court issued a search warrant for Kaiser's residence.

Police,

executing the warrant, discovered contraband. Kaiser moved to suppress the evidence
arguing that the magistrate lacked probable cause to issue the warrant. The district
court denied Kaiser's suppression motion, finding that the warrant was supported by
probable cause and established a nexus between criminal activity and Kaiser's
residence. On appeal, Kaiser asserts that the information provided to the magistrate
was insufficient to support the issuance of the search warrant. (Appellant's brief, pp.610.) Application of the correct legal standards to the facts of this case shows that the
magistrate had a substantial basis to find probable cause and that the district court
therefore did not err in denying Kaiser's motion to suppress.

B.

Standard Of Review
In reviewing whether a magistrate court properly issued a search warrant, "the

appellate court's function is limited to insuring that the magistrate had a 'substantial
basis' for concluding that probable cause existed, with great deference paid to the
magistrate's determination." State v. Fisher, 140 Idaho 365, 369, 93 P.3d 696, 700
(2004) (citations omitted). See also Illinois v. Gates, 462 U.S. 213, 239 (1983); State v.
Molina, 125 Idaho 637,639,873 P.2d 891,893 (Ct. App. 1993). In determining whether
probable cause existed, the reviewing court should give preference to the validity of the
warrant. State v. Ledbetter, 118 Idaho 8, 10-11, 794 P.2d 278, 280-81 (Ct App. 1990).
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See also Franks v. Delaware, 438 U.S. 154, 171 (1978) (there is a presumption of
validity in the affidavit supporting the issuance of a search warrant).

A defendant

challenging a search pursuant to a search warrant bears the burden of proving any
constitutional violation. State v. O'Keefe, 143 Idaho 278,287,141 P.3d 1147, 1156 (Ct.
App. 2006).

C.

The Magistrate Court Had A Substantial Basis For Finding Probable Cause And
Issuing A Search Warrant For Kaiser's Home
The Fourth Amendment to the United States Constitution states:
The right of the people to be secure in their persons, houses, papers, and
effects, against unreasonable searches and seizures, shall not be
violated, and no Warrants shall issue, but upon probable cause, supported
by Oath or affirmation, and particularly describing the place to be
searched, and the persons or things to be seized.

U.S. Const amend IV. In order for a search warrant to be valid, it must be supported by
probable cause to believe that evidence or fruits of a crime may be found in a particular
place. State v. Josephson, 123 Idaho 790, 792-93, 852 P.2d 1387, 1389-90 (1993);
Molina, 125 Idaho at 639, 873 P.2d at 893.

To determine whether probable cause

exists, the magistrate court applies a "totality of the circumstances" test. See Gates,
462 U.S. at 230-41; State v. Lang, 105 Idaho 683, 684, 672 P.2d 561, 562 (1983).
Under this totality of the circumstances test,
[t]he task of the issuing magistrate is simply to make a practical,
commonsense decision whether, given all the circumstances set forth in
the affidavit before him, including the "veracity" and "basis of knowledge"
of persons supplying hearsay information, there is a fair probability that
contraband or evidence of a crime will be found in a particular place.
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Gates, 462 U.S. at 238; see also O'Keefe, 143 Idaho at 287, 141 P.3d at 1156; Molina,
125 Idaho at 639, 873 P.2d at 893.
Probable cause to search requires a nexus between criminal activity and the item
to be seized, and a nexus between the item to be seized and the place to be searched,
established by specific facts. State v. Yager, 139 Idaho 680, 686, 85 P.3d 656, 662
(2004). Despite Kaiser's assertions to the contrary, the specific facts set forth by Cpt.
Barclay in his warrant affidavit provided the magistrate court with a substantial basis to
determine that probable cause existed and issue a search warrant for 24 NW Marlette
St., Mountain Home, Idaho.

In his affidavit, Cpt. Barclay testified that a substance,

which a state-certified drug dog identified as contraband in multiple reliability tests and
which NIK tested presumptively positive for amphetamines, had been mailed to Stacy
Kaiser at 24 NW Marlette St., Mountain Home, Idaho. (R., pp.43-45.) The total amount
of methamphetamine was consistent with an eight ball (3.7 grams of controlled
substance), a common user amount.

(R., p.45.)

Cpt. Barclay verified that 24 NW

Marlette St. was Stacy Kaiser's residence, and found that it was shared with her
husband, Jason Kaiser. (R., pp.42, 45.) The return address for the package showed
that it originated from Modesto, California. (R., p.45.) A criminal history check on Stacy
Kaiser showed that she had been arrested in Modesto in 2001 for possession and 2003
for possession and resisting arrest.

(Id.)

Jason Kaiser's lengthy criminal record

included manufacturing controlled substances. (Id.) Based on Cpt. Barclay's expertise
and experience, he believed that the residence would contain evidence of possession of
(R., p.46.)

controlled substances and paraphernalia.

That information provided the

magistrate court with a substantial basis to find probable cause and issue the warrant.
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Kaiser asks this Court to review the affidavit and pass its own judgment on
whether probable cause existed to issue the search warrant, essentially requesting de
nova review. (See Appellant's brief, pp.9-10.)

But the Supreme Court of the United

States has explicitly stated that "after-the-fact scrutiny by courts of the sufficiency of an
affidavit should not take the form of de nova review." Gates, 462 U.S. at 236. Rather,
"the appellate court's function is limited to insuring that the magistrate had a 'substantial
basis' for concluding that probable cause existed, with great deference paid to the
magistrate's determination," Fisher, 140 Idaho at 369, 93 P.3d at 700, giving preference
to the validity of the warrant, Ledbetter, 118 Idaho at 10-11, 794 P.2d at 280-81.
Further, the test for reviewing the magistrate court's actions is whether it abused its
discretion in finding that probable cause existed. State v. Holman, 109 Idaho 382, 387,
707 P.2d 493, 438 (Ct. App. 1985). Applying the correct legal standards, Kaiser has
failed to show that the magistrate abused its discretion in finding probable cause.
Kaiser also argues that "[n]o reasonable magistrate could have concluded, using
a common sense approach, that it was more likely than not that [Kaiser] has
methamphetamine in her home," confusing a magistrate's probable cause determination
with the legal standard for preponderance of the evidence.

(Appellant's brief, p.10.)

That is not the correct standard. As the United States Supreme Court has stated,
[f]inely-tuned standards such as proof beyond a reasonable doubt or by a
preponderance of the evidence, useful in formal trials, have no place in
the magistrate's decision. While an effort to fix some general, numerically
precise degree of certainty corresponding to "probable cause" may not be
helpful, it is clear that "only the probability, and not a prima facie showing,
of criminal activity is the standard of probable cause."
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Gates, 462 U.S. at 235 (quoting Spinelli v. United States, 393 U.S. 410, 419 (1969)).
Probable cause deals "with probabilities. These are not technical; they are the factual
and practical considerations of everyday life on which reasonable and prudent men, not
legal technicians, act." Brinegar v. United States, 338 U.S. 160, 175 (1949). Probable
cause is a fluid concept, "turning on the assessment of probabilities in particular factual
contexts - not readily, or even usefully, reduced to a neat set of legal rules." Gates, 462
U.S. at 232. Again, applying the correct legal standards, Kaiser has failed to show that
the magistrate court lacked a substantial basis for its probable cause determination.
Finally, Kaiser argues that "in cases arising out of the discovery of drugs or other
contraband in items sent through the postal service or other common carrier, the search
warrant at issue is issued immediately after a controlled delivery of the item or
immediately prior to its delivery, with the latter type of warrant not executable until (and
unless) the delivery occurs." (Appellant's brief, pp.7-8.) While this was the procedure
followed in the cases cited by Kaiser, there is nothing in those cases elevating that
procedure to a Constitutional mandate. See State v. Wilson, 130 Idaho 213, 938 P.2d
1251 (Ct. App. 1997) (addressing reliability of sources); United States v. Rey, 923 F.2d
1217 (6th Cir. 1991) (dealing with breadth of anticipatory warrants); State v. Engel, 465
N.W. 2d 787 (S.D. 1991) (same). Rather, a valid search warrant must be supported by

probable cause established by a nexus between criminal activity and the item to be
seized, and a nexus between the item to be seized and the place to be searched.
Yager, 139 Idaho at 686, 85 P.3d at 662; Josephson, 123 Idaho at 792-93, 852 P.2d
1389-90. In this case, a package containing methamphetamine was mailed to Kaiser at
24 NW Marlette St. That fact, in conjunction with the other facts set forth in the affidavit,
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provided probable cause to believe contraband associated with the use or trafficking in
controlled substances would also be found at 24 NW Marlette St., and established the
nexus between the illegal items and the specific place to be searched.
Moreover, there is no indication that Kaiser's preferred procedure was not
followed in this case: Cpt. Barclay requested the warrant to search Kaiser's residence
for, among other things, the "Manila Envelope addressed to Stacy Kaiser, 24 NW
Marlette St., Mountain Home, Idaho and all the contents" that was discovered by the
postal workers. (R., p.42) In making its probable cause determination, the magistrate
court is allowed to draw reasonable inferences from the evidence presented. Gates,
462 U.S. at 240; see also Wilson, 130 Idaho at 216, 938 P.2d at 1254; Molina, 125
Idaho at 642, 873 P.2d at 896.

The magistrate may also take into account the

experience and expertise of the officer conducting the search in making a probable
cause determination. O'Keefe, 143 Idaho at 287, 141 P.3d at 1156; State v. Wilson,
120 Idaho 643, 647, 818 P.2d 347, 351 (Ct. App. 1991). Even if the magistrate was
required to follow Kaiser's preferred procedure, which he was not, there is nothing in
this case which indicates that he didn't. In fact, given Cpt. Barclay's experience and
expertise, and his assertion that the manila envelope would be found at Kaiser's
residence, the magistrate could have reasonably inferred that the envelope had been,
or would be, delivered prior to police executing the search warrant.
Recognizing the deference that should be accorded to the probable cause
determination made by the magistrate court, Molina, 125 Idaho at 639, 873 P.2d at 893,
and preference to the validity of the warrant, Ledbetter, 118 Idaho at 10-11, 794 P.2d at
280-81, this Court should find, based on the evidence presented to the magistrate court,
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that it had a substantial basis for concluding that probable cause existed for the
issuance of the search warrant.

Kaiser has failed to establish otherwise; the district

court's order denying her suppression motion should therefore be affirmed.

CONCLUSION
The State respectfully requests that this Court affirm the district court's order
denying Kaiser's suppression motion.

DATED this 22nd day of November, 2011.

Deputy Attorney General
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